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RELATIONSHIP BETWEEN THE LAWYER 
AND ACCOUNTANT 


Address by ED. R. BENTLEY, President Florida Bar Association, delivered before the 
Florida Institute of Accountants, Lakeland, November 18, 1935 


The profession of accountancy is relatively new, while the profession of law dates 
back to antiquity. Though the fact is known to but few of us, accountancy was at one 
time a branch of the legal profession. 


The commercial world has long had its bookkeepers and auditors, and you and I 
can remember when the first income tax law came into being, that most business con- 
cerns went to their attorneys for the preparation of their annual returns. These attor- 
neys in most cases were poorly equipped for the task assigned them and consequently 
the business world has rightly turned to the professional accountant for the prepara- 


tion of these returns and the gathering of the facts necessary to properly reflect finan- 
cial conditions. 


The industrial revolution in this country and the increasing complexity of modern 
business have given your profession full stature. The Federal income-tax law and the 
regulations pertaining thereto, the Federal securities law and its regulations, together 
with other governmental activities such as inheritance, excise, capital stock and trans- 
fer taxes, whose very nature and purpose are definitely related to income and expenses, 
recipts and disbursements, and the theories and principles affecting them, involving as 
they do depreciation, depletion and obsolesence which are not only measured in money 
but also in time, have projected the accountant into the arena of government, both legis- 
lative and andministrative. 


Many of the problems to be dealt with in these comparatively new fields have ques- 
tions of law and fact so intertwined that they need the application of training and knowl- 
edge possessed by both the accountant and the lawyer. From the client’s standpoint the 
ideal situation would be to have the work done by a man who is both a good lawyer and 
an expert accountant, but, since this combination can but rarely be found and for the 
further reason that a different type of mind and experience is necessary for the two 
professions, this combination in the same individual will likely become no more frequent 
in the future than now. It is desirable, therefore, that we recognize certain well defined 
lines of demarcation between the labors of the two great sister professions—professions 
which must work side by side and in cooperation one with the other. 


The demands of each profession are so great that practicaily no one can hope to ex- 
cel in both. The lawyer is primarily an advocate, and the accountant is first of all an 
analyst. Both the professions of accountancy and law look with disfavor upon account- 
ants or lawyers practicing both law and accountancy at the same time. There are parts 
of this new and ever enlarging field that belong exclusively to the accountant and other 
parts of it that belong entirely to the lawyer. Then there is a twilight zone, a mixed area 
or neutral zone in which it is not easy to fix a definite line of demarcation and to say 
that this belongs to the lawyer and that belongs to the accountant. 


I am sure the leaders in your profession agree that the members of the accounting 
profession should not organize corporations, draw up legal papers, prepare contracts, 
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search titles, amend corporate charters, effect changes in capital structure, draft cor- 
porate minutes, draw wills, try to settle estates, or give advice as to the meaning of dis- 
puted statutes or their constitutionality, effect consolidations and mergers, liquidations 
and dissolutions, or prepare petitions, stipulations or orders incident to review before 
the U. S. Tax Appeals, Interstate Commerce Commission or Federal Trade Commission, 
or conduct the trial of issues before any of these bodies. However, in practically every 
one of the steps the accountant should be the righthand man of the lawyer in furnishing 
him the factual matters on which he is to base his petitions and try the issues and in all 
probability be his chief witness in substantiating the facts. They are indeed handmaid- 
ens in the undertaking. 


Certainly the lawyer is not equipped and should not attempt to solve the mathe- 
matical problems involved, in setting up values to be reflected on the books and records, 
nor to develop proper financial facts necessary to prepare correct tax returns or make 
such returns, nor hold preliminary conferences with administrative authorities or agen- 
cies involving the theory of accountancy. Usually when a matter is referred to any com- 
mission, it ceases to be primarily an accounting problem and either becomes a legal prob- 
lem or a mied question of accountancy and law. When it becomes a mixed question, then 
the interest of the client are best served by the accountant and the lawyer appearing 
jointly with the accountant presenting the accounting problems and the attorney argu- 
ing the substantive law and interpreting the various decisions concerning the problem 
involved. It is sometimes argued that certified public accountants are required to study 
commercial law involving contracts, negotiable instruments, agency, partnerships, corpo- 
rations, estates and taxation, and are thus equipped to handle legal questions involving 
these subjects. It is my opinion that this knowledge can best be used to recognize the 
time to call in the lawyer. 


It is also true that the accountant, because of his daily contact with the tax laws and 
regulations, may have a better literal knowledge of the statutes and regulations pertain- 
ing to these subjects than has the attorney. He knows more of the words in the statutes 
peculiarly applicable to his business than does the lawyer, yet if he doesn’t know the 
basie principle of the law which the statute is designed to cover, something of the his- 
tory of the statute, the various principles and forces that have worked to alter or add to 
the statute from time to time, the larger growth of law of which the particular statute 
is the off-shoot, the circumstances under which the statute was created, and the general 
intent behind the statute, he may well miss its meaning. To a man who has spent his life 
studying the foundations of the law, a statute means more and may mean the reverse of 
what it means to the man approaching the subject for the first time, or who is not well 
grounded in the foundation principles of the law. And in this age of government by regu- 
lation, the lawyer knows that regulations often go beyond the power of administrative 
authors, and to that extent may be limited or void. Sometimes they contradict other sta- 
tutes and always they are to be interpreted as an explanation or amplification of the 
statute and the words of the regulations are not always entitled to the same force to be 
given to the words of the statute. The accountant is more likely to take regulations liter- 
ally and to give them the same values as he would give the words of the statute. In other 
words, he may see the roof without seeing the foundation and the walls, and does not get 
a comprehensive view of the whole structure. 


If the case goes to the Board of Tax Appeals, or if evidence must be presented, the 
need for the lawyer becomes more apparent, in fact, essential. The lawyer is more trained 
in the psychology of trying cases and making settlements. His knowledge of the formal 
method of procedure, the necessity for adherence to legal rules of evidence and the pos- 
sibility of appeal from the board’s decisions to the courts better fits the lawyer to serve 
the client in this stage, just as the accountant was better qualified for service during the 
earlier stages of preparing the returns and discussing the accountancy points involved 
with the Internal Revenue agent or the income tax unit upon examination and review. 


I here refer to the lawyer generally, but it must be made clear that the age of spe- 
cialization is upon tke legal profession and not every lawyer is qualified to aid in these 
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matters. A lawyer could well devote his full time doing work in the fields of the Inter- 
state Commerce Commission, the Securities Commission, Tax work, 77 B, Corporation 
law, ete; likewise, the accounting profession has a similar status,- some devoting most 
of their time to tax work, others to corporate work, others to banking, and some to in- 
dustrial and financial specialties. 


Experience and observation before the Bureau of Internal Revenue, and particular- 
ly before the U. S. Board of Tax Appeals, evidence too many examples of clients losing 
their cases when there was uo need for it, simply because either the lawyer tried to earry 


the whole burden of being lawyer and an accountant, or the accountant tried to be both 
the accountant and the lawyer. 


The accountant is authorized, upon complying with the regulations, to practice be- 
fore the the Bureau and the Board of Tax Appeals, and that is as it should be, but there 
is where the danger develops. Under the statute the proceedings before the Board must 
be conducted in accordance with the Rules of Evidence applicable in Courts of Equity in 
the District of Columbia, which is another way of saying that they are prescribed by the 
United States Supreme Court. 


Just as the accountant should depend upon the lawyer in these cases, the lawyer 
presenting the matter should depend absolutely upon the accountant as his witness and 
adviser in presenting a difficult case to the Board, requiring accounting data, either by 
deposition or as the immediate witness, because the accountant prepared the data in the 
first place and will be better able to interpret it and state the facts, and he and the 


lawyer working together can put the record in such shape that it can be intelligently 
reviewed. 


As an illustration recently occurring, many salient factors were overlooked in 
preparing a stipulation, because even though they are permitted under Rule 31, the Board 
limits its consideration of the facts therein and makes only reasonable inferences there- 
from; consequently the Board often determines a deficiency in accordance with a stipu- 
lation as filed,, and unless carefully prepared or the data not fully, adequately and prop- 
erly presented, the case is lost right there. 


The accountant in making his conclus‘ons sometimes has more latitude than the law- 
ver. He has both the power and the duty to look behind the strict legal line in drawing 
his conelusions—a power which lawyers can use only dangerously. Sometimes the distine- 
tion between fact and estimate or judgment is so indistinct and undefined that the ac- 
countant is justified in ignoring the strict legalistic point of view. 


To illustrate this situation I quote from a paper of A. A. Berle, Jr., delivered be- 
fore the American Accounting Association last year, 


“A banker may ‘pad’ his position by accepting a year-end deposit, de- 
signed to be kept separate and returned to the depositor after New Year’s 
Day. A lawyer may advise that the relation of debtor and creditor—banker and 
depositor—is thereby created. An accountant, if he knows the facts, knows 
better, and declines to allow the padding. A lawyer, advising a dividend poli- 
cy, must rely on the accountant to tell him whether or not there is a surplus 
justifying the dividend. An accountant can and must show him the way, or tne 
limitation. It is not too much to say that in certain directions, the progress of 
the law is through accounting,—just as a century ago its progress lay through 
the custom of merchant-bankers, whence comes our entire jurisprudence of 
banking negotiable instruments, and what is known as the law-merchant. No, we 
need the accountant quite as much for our own enlightenment and evolution 
as for his own peculiar contribution. But we need the cross-fertilization as 
a schematic, systematic body of doctrine; and that is to be had only by 
guarding the manner of its growth.” 
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Lawyers and accountants are much alike. They are both professional men. While 
the profession of the law may be older, it is no moree responsible than that of the 
accountant. That responsibility not only demands that the client’s interest must be 
served faithfully, but it goes to the interprofessional relationship existing between 
these two important groups. Neithr should write an opinion or do something just to 
make a fee. There is no place in law or accounting for any “made work.” Both have 
an obligation to serve the puble good; and the lawyer should not promote an unjust 
ease, and the accountant owes the publie an aceurate statement of what he finds. If 
there is something wrong, he should state it plainly and emphatically, so that no- 
body will miss it. There is no inconsistency between serving the client and serving the 
publie, for if the thing is wrong, neither will be served by professional assistance either 
by the attorney or the accountant. 


The code of ethics of neither profession will countenanee the splitting or the shar- 
ing of fees. 


The profession of the lawyer is perhaps more of a personal relationship than that 
of the accountant. I must make it plain, therefore, that the attorney should receive 
his engagement directly from the client, but he not only needs but eraves the help 
and cooperation of the accountant. 


The great majority of the men engaged in these two professions are honest, re- 
liable and ethieal. The organized bar is doing everything it can to stamp out unethi- 
cal practice on the part of a small minority of its members. Yours is doing the same 
thing. 


To summarize: The American Bar Association’s Committee on Unauthorized Prae- 
tice of the Law has formulated the following statement, specifying the duties which 
should be performed by the lawyer: 


(1) To give advice regarding the validity of tax statutes or reguiations 
or the effect thereof in respect to matters outside of accounting procedure. 


(2) To detrmine legal questions preliminary or prerequisite to the mak- 
ing of a lawful return in a lawful manner. 


(3) To prepare protests against tax adjustments, deficiencies or assess- 
ments. 


(4) To represent a taxpayer at a conference with administrative authori- 
ties in relation to matters outside of accounting procedure. 


(5) To prepare petitions, stipulations or orders incident to the review of 
assessments by the U. S. Board of Tax Appeals or any like administrative tri- 
bunal. 


(6) To prepare claims for refund of taxes. 
(7) To conduct the trial of issues before the U. S. Board of Tax Appeals 
or any like administrative tribunal. 


On the other hand, the certified public accountants believe that the practice of their 
profession includes the following activities: 


(1) To develop the proper financial facts and to prepare therefrom 
correct tax returns thereby presenting to the government a true statement of 
financial conditions and an aceurate resalt of operations. 


(2) To represent the taxpayer at conferences with governmental authori- 
ties on all tax matters except those involving legal opinion. 
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(3) To prepare financial statements and analyses of claims for refunds 
and protest assessment or adjustment of taxes, so long as the basis involves the 
theory and practice of accounting. : 


(4) To prepare necessary statements of the operation and condition of 
estates and trusts. 


(6) To advise the client on matters not involving a strietly legal opinion 
as distinguished from an ordinary tax opinion. 


(7) To make any claim for refund of taxes based on errors in accounting 
practice made at or before the preparation of the tax return. 


In my judgment, so far as the representative members of our respective profes- 
sions are conecernd, there is little if any, real conflict in the fields of our praetice. I 
cannot emphasize too strongly the necessity of accountants and lawyers working hand 
in hand and advising together, particularly where there is a problem of mixed law and 
fact. The accountant has no better friend than the lawyer, who, if he is fair to him- 
self and his elient, will find oceasion to send many clients to accountants. The serv- 
ices of an accountant are absolutely necessary to the sucecess of the lawyer practicing 
in the fields considered here. 


On the other hand, accountants do not want to be lawyers and are the best 
friends the lawyers have. The substance of the whole matter being the absolute neces- 
sity.of continuing friendly cooperation between the lawyer and the accountant in all 
cases in which law and accountancy converge. 


CON VENTION DATES SET FOR MARCH 23, 24 AND 
25, BELLEVIEW-BILTMORE HOTEL, BELLEAIR 


The executive Council at its meeting in Gainesville on December 1st set the next 
annual convention for Mareh 23rd, 24th and 25th at the Belleview-Biltmore Hotel at 
Belleair, Florida, which is located on the Gulf Coast about 1 1-2 miles out of Clear- 
water. 


It is believed that the lawyers will be pleased with the facilities of this hotel, it be- 
ing one of the finest of the old Flagler hotels. Rates will be American plan at the 
same price given to the Association at Hollywood last year. Hotel rooms and cottages 
will be available. For those wanting cheaper and European rates will find plenty of 
such hotels in Clearwater. 
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SOME INCIDENTS OF EXECUTION ON FLORIDA 
JUDGMENTS 


By CLAUDE H. BROWN, Professor of Law, Stetson University College of Law 


Under the English common law an execution operated as a lien in favor of the 
creditor for the satisfaction of his debt from the time of the teste of the writ. ' This 
result proved inconvenient and mischievous because the chattels continued subject to 
levy even in the hands of bona fide purchasers for a valuable consideration from the 
defendant between the teste of the writ and the day of its delivery to the sheriff. There- 
fore the rule was changed in 1678 by the Statute 29 Charles II, ¢.3, see. 16, which pro- 
vided that “no writ of fieri facias, or other writ of execution, shall bind the property 
or the goods of the party against whom such writ of execution, is sued forth, hut from 
the time that such writ shall be delivered to the sheriff, under-sheriff or coroner, to 
be executed.” In absence of a statute to the contrary, this statute is accepted as a “com- 
mon law statute” and it has been so accepted in Florida.2 


Suppose the judgment debtor sells or mortgages a chattel to a purchaser in good 
faith and without notice that an execution has been delivered to the sheriff but be- 
fore execution has been actually levied. In absence of statute to the contrary in those 
states which apply the Statute 29 Charles II, ¢.3, see. 16, the purchaser or mortgagee 
in good faith acquires rights in the chattel subject -to the lien of the execution, provided 
that the levy is made. Since the levy must be made in order to perfect the lien, it 
would be more accurate to speak of the delivery of the writ to the sheriff as creating 
an inchoate lien, and of the levy as the perfecting of the inchoate lien. The only ex- 
ception to this result in Florida is the purchase or mortgage of exempt property, for 
the reason that an execution is not a lien on exempt property under the Vlorida Con- 
stitution.4 But it is to be noted that the purchaser or mortgagee has the burden of 
establishing that the particular chattel is exempt under the Constitutional provision ex- 
empting in favor of the head of a family “one thousand dollars’ worth of personal 
property.’’5 


Most jurisdictions hold that the general execution will bind not only the chattels 
owned by the debtor at the time of delivery of the writ to the sheriff, but also all chat- 
tels acquired by him while the writ is current and unsatisfied. However, in absence 
of statute, the inchoate lien closes upon the return day of the writ except, of course, the 


1. Freeman on Executions (3rd ed. 1900) sections 199-201; Albrecht v. Long, 25 Minn. 
163, 171 (1878). 

2. Love v. Williams, 4 Fla. 126 (1851); Kimball v. Jenkins, 11 Fla. 111, Am. Dec. 237 
(1866); Goodyear Tire & Rubber Co. v. Daniel, 72 Fla. 489, 73 So. 592 (1916); see Pasco 
v. Harley, 73 Fla. 819, 824, 75 So. 30 (1917); Evins v. The Gainesville Nat. Bank, 80 Fla., 
84, 87, 85 So. 659 (1929). Numerous cases are collected in 23 C. J. “Executions” section 
335, p. 491, note 58. 

3. Goodyead Tire & Rubber Co. v. Daniels, 72 Fla. 489, 73 So. 592 (1910). This result 
was predicted in Love v. Williams, 4 Fla. 126, 184 (1851). Many cases are collected in in 
23 C. J. “Executions” section 335. 

4. Art. X, section 1. 

5. Method of establishing exemption of personality: Comp. Gen. L. Fla. 1927, sections 
5787, 5789-91. 

6. The cases are collected in 23 C. J. 494 note 92. There is no Florida case, but since a 
judgment is a lien on after-acquired realty (Harrison v. Roberts, 6 Fla. 711, (1856); Por- 
ter-Mallard Co. v. Dugger, 117 Fla. 137, 157 So. 429 (1934), doubtless an execution is a 
lien on after-acquired property. 

7. Cunningham v. Offeutt, 6 F. Cas. No. 3 48 (1838); Maul v. Scott, 16 F. Cas. No. 9, 306 
(1822); Corbin v. Pearce, 81 111. 461 (1876); Daniel v. Cochran, 7 Ky. 532 (1817); Hood 
v. Winsatt, 40, Ky. 208 (1841) (held, lien continued if second writ is delivered to sheriff 
before expiration of first writ.) 

2. Comp. Gen. L. Fla. 1927, section 4505 (1); Ch. 17904, Acts 1937, sections 1, 2. 
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lien on property upon which levy was made, and there is no inchoate lien during any 
interval when no execution is outstanding. But in Florida the writ of execution is val- 
id and effective during the life or effective period of judgment.” 


Many states have enacted statutes expressly protecting the good faith purchaser 
or whose rights acrued before levy of the writ.2 Several states have statutes going fur- 


ther—abolishing the English statutory rule and providing that there is no lien on chat- 
tels until levy of execution.'© 


Another problem arises when there have been delivered at different times to the 
sheriff two writs of execution against the same defendant. The sheriff should levy 
under the first writ, but suppose he levies and sells under the writ which he received 
subsequently. Is the plaintiff under the first-delivered writ entitled to the proceeds of 
the sale because of the rule that his inchoate lien dates from the delivery of the writ? 
Can the plaintiff under the first-delivered writ cause the same goods again to be levied 
on and sold? It might seem logical that the plaintiff under the first-delivered writ could 
use either of such remedies, in view of the rule that a third person good faith purchaser 
or mortgagee before levy but after delivery of the writ to the sheriff takes subject to the 
lien of the execution if there is a subsequent levy made. However, the remedy is not io 
recover the proceeds of the property sold under the junior writ," or to have the same 
goods sold under the writ,'2 but the only remedy is an action on the case against ihe 
sheriff.'3 The legal reasoning is that the delivery of the writ of execution to the sheriff 
does not actually establish a lien unless the levy is made, and upon the levy being made 
the lien is perfected and relates back to the date of delivery of the writ to the sheriff. 
But since the second writ is levied first, the lien of the first writ cannot be perfected. 
Behind this legal reasoning is the purpose of the rule, as expressed by Chief Justice 
Holt,'4 “that sales made by the sheriff ought not to be defeated; for if they are, no man 
will buy goods levied upon a writ of execution.” 


If “sales made by the sheriff ought not to be defeated,” ought sales or mortgages 
to bona fide purchasers or mortgagees to be defeated? It seems incongruous that the 
purchaser at a sheriff’s sale is in a better position than the bona fide purchaser or mort- 
gagee dealing directly with the owner of the chattel. A statute should be enacted in Flori- 
da providing either that good faith purchasers and lienholders who acquire interests in 
property before levy is made shall be protected against the inchoate liens of writs of 
execution which have been delivered to the sheriff, or providing that there shall be no 
lien on chattels until levy of execution is made. The latter type statute would harmon- 
ize with the Florida attachment statute which dates the lien not from the date the 
writ is delivered to the sheriff but from the date of levy of the writ.'5 Certainly there 
is no good reason for any distinction between attachments and executions as to the 
time when liens under those writs become effective. 


Oceasionally the question has arisen whether or not a sheriff may apply the pro- 
ceeds of an execution sale in favor of the plaintiff to an execution in his hands against 


9. E. g., see New York C. P. A. sec. 683. 

10. Mason’s Minn. Stat. 1927, sec. 9425: “..... Until a levy, property not subject to the 
lien of the judgment is not affected by the execution.” Iowa Code 1935 sec. 11671: “No exe- 
cution shall be a lien on personal property before the actual levy thereof.” 

11. Love v. Williams, 4 Fla. 126 (1851); Payne v. Drewe, 4 East 523, 102 Eng. Rep. 931 
(1804); Rybot v. Peckham, 1 Term Rep, 731,n, 99 Eng. Eng. Rep. 1347,n (1799); Rowe v. 
Tapp, 9 Price 317, 147 Eng. Rep. 105 (1821). 

12. Love v. Williams 4 Fla. 126, 135 (1851); Smalleombe v. Cross, 1 Ld. Raym. 251, 91 
Eng. Rep. 1064 (1697); Payne v. Drewe, 4 East 523, 545, 102 Eng. Rep. 931 (1804); Hunt v. 
Hooper, 12 Meeson & Welsby 664, 152 Eng. Rep. 1365 (1844). 

13. Love v. Williams, 4 Fla. 126, 139-40 (1851); Smallecombe v. Cross, 1 Ld. Raym, 252, 91 
Eng. Rep. 1064 (1697); Hunt v. Hooper, 12 Meeson & Welsby 664, 152 Eng. Rep. 1365 (1844). 
14. See Smallcombe v. Cross, 1 Ld. Raym, 251, 252, 91 Eng. Rep. 1064 (1697). 

15. Comp. Gen. L. Fla. 1927, sec. 5269. 
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the plaintiff. The great majority of courts, including Florida, have held that the sheriff 
may not do so for the reason that the property and its proceeds are in custodia legis 
and consequently immune from execution.'6 The effect of this rule is that the sheriff 
must pay to the plaintiff the proceeds of the sale and then immediately levy on them 
or look for other property of the plaintiff upon which he may levy the writ of execution 
against the plaintiff. This procedure is a waste of time and expensee of conducting an- 
other sale, and, perhaps, in the ability of the plaintiff in the first writ to es cape pay- 
ment of the judgment against him. A few courts have recognized the futility of re- 
quiring such circuitous procedure by the sheriff and have not permitted the magic of 
the words “in custodia legis” to preclude the application of the proceeds to the satis- 
faction of the writ running against the plaintiff. The minority rule should be adopted 
by statute in Florida. 


16. Hooker v. Wiggins, Sheriff, 104 Fla. 355, 139 So. 803 (1932). In this case Hooker ob- 
tained judgment against Gantt for $245 and in another action Gantt obtained judgment 
against Hooker for $579. The sheriff collected $245 from Gantt on execution in favor of 
Hooker, which sum the sheriff returned to Gantt in part satisfaction of an execution against 
Hooker, Held, the sheriff wrongfully returned the money and must pay $245 to Hooker. 
Eaton v. McElhone, 6 Kan. App. 225, 49 Pac. 695 (1897). Defendant, a sheriff, collected 
money on an execution in favor of plaintiff and applied part of the money on a tax war- 
rant, then in his hands for collection, against plaintiff. Held, a wrongful application by the 
sheriff. 
The leading case is Turner v. Fendall, 1 Cranch 117, 2 L. Ed. 52 (1801). 
17. Branscum v. Reese, 219 S. W. 871 (Tex. Civ. App. 1919): Mann v. Kelsey, 71 Tex. 609, 
12 S. W. 43, 10 Am. St. Rep. 800 (1888); Dolby v. Mullins, 3 Humphreys 347, 39 Am. Dec. 
180 (Tenn. 1842); Payne v. Billingham, 10 Ia. 360 (1860) (Surplus from sheriff’s foreclos- 
ure sale held applicable to satisfaction of execution against Plaintiff). 


Do You Have a Board of Side Path Commissioners 
in Your County? 


We are indebted to Harry A. Johnston, County Attorney of Palm Beach 
County, for calling our attention to Compiled General Laws, 1927, Sections 2715 
to 2727. 

This law, passed in 1901 and admitted in 1903, provides that the Governor 
upon the petition of fifty resident wheel men of any county may appoint four 
persons to constitute a Board of Side Path Commissioners, the term of the com- 
missioners to be four years. 

The Governor is admonished to appoint the commissioners from citizens who 
are cyclists, giving each city and one or more towns in such county a representa- 
tion on the board as near as possible in proportion to the probable number of 
cyclist residents in such localities. 

The commissioners are empowered to construct and maintain side paths along 
any public road or street or section thereof in the county. Such side path shall 
not be less than two nor more than six feet wide and constructed on outside Jines 
along or on either side of such public road or street. 

The Act provides that “no person shall wilfully lead, stand, hitch, ride or drive 
any horse, cattle, sheep, swine or other animals upon any bicycle side path so 
constructed.” 

If you have four friends who want a_ political appointment, maybe you can 
get fifty resident citizens to sign a petition to the Governor and bring your county 
up-to-date by the creation of a Board of Side Path Commissioners. 

EDITOR’S NOTE: 


We would pe glad to have our attention called to other unusual or obsolete laws. 
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THE CHANGING PATTERN OF OUR LOCAL 
LAW PRACTICE 


By GEORGE PALMER GARRETT, Orlando 


There has been a tremendous change in the matter and the method of law prac- 
tice in this general locality since I came to the bar twenty-five years ago. At that time 
there were not many lawyers in this part of Florida. As I remember it the leaders 
of the bar of Orlando at that time were Messrs. Massey & Warlow, Judge John M. 
Cheney, Honorable W. L. Palmer, the father of the late Allison Palmer, Carl Rob- 
inson and Jackie and Joe Jones. Judge James D. Beggs had recently died. 


Practice was leisurely in those days. Typewriters and typists were an innovation, 
telephones were few, files were old fashioned, libraries were not large, offices were 
mere congeries of rooms built for other purposes, fees were small, the civil docket was 
very scant. I remember finding a long bill of complaint in some quiet title suit or 
other filed by Beggs & Palmer in the Cireuit Court, and written in pen, It left me 
wondering how these eminent counsel could well afford the time and manual labor that 
this bill took for its preparation. If there arose any great cause celebre in this ecom- 
munity, the probability was that some lawyer from Jacksonville or Tampa would be 
engaged to represent the litigants rather than any member of the local bar. If any 
traveling was to be done it had to be done by train, or horse and buggy. The Cireuit 
included several counties and the argument of pleadings was really an onerous task 
involving as it did, in Judge Perkins’ time, a whole day’s trip to DeLand for that pur- 
pose. The Supreme Court was a tribunal far removed from the community and seldom 
appealed to for the settlement of local controversies. So it was in 1913. 


Today we have, in Orange county, Florida, approximately 130 lawyers, some prac- 
ticing alone, but the great majority practicing in firms. Many of our lawyers are well 
equipped with all the paraphernalia necessary to eat up all our profits in overhead. 
Most of us are theoretically mortgaged to the law book companies. There is more law 
business than of old but it is diffused among the myriad members of our present bar 
so that the greater majority of our local lawyers now struggle harder for a bare liv- 
ing than the older bar did. Even in the case of the larger firms, a large percentage of 
their income goes merely to keep the wheels of expense revolving. 


We now have one Cireuit Judge, who, although his jurisdiction extends through- 
out the Circuit, devotes almost his entire time to the litigation of Orange County. Be- 
cause of the existence of a criminal court of record, he is relieved of attention to most 
of the criminal work in the County. Yet he is hardworking and overworked, So it is 
with present day local law practice. 


Comparing the local law practice of 1913 with the local law practice of the present 
I find that, although the leisurely practice of the past was pleasant, so is the hurrying 
practice of the present. Speaking as one looking humbly upward from below, I am 
prepared to believe that, at this present passing minute, there is no intellectual career 
finer than to be a “top dog” country lawyer in Orlando. Such a position at the bar 
compares favorably in its compensations with those which accompany first rank at a 
metropolitan bar. The lawyer who has earned a first rate position in a place as lively 
and forward looking as Orlando, deserves the respect of his community and is en- 
titled to a reasonable amount of self conceit. 


However, the burden of this present lament is to point out that the pleasant situa- 
tion of the present day country iawyer will not be the situation of his confere 25 years 
from now, if the signs of the time are to be trusted. Already there are many por- 
tends that the day of the independent outstanding country lawyer is at an end. 


| 
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The law practice of the next generation will be a much larger and more diversified 
practice than is the law practice of the present. The future is opulent with opportuni- 
ties for a lawyer. This day of the New Deal, be it a phase or an era, has been prolific 
of new developments in the law New agencies of government, new rights and remedies, 
new fields of law are being created and opened up from day to day. 


However, if we but look about us, we must see that the pattern of our local law 
practice is in the process of change. Much practice that ordinarily would have been tak- 
en care of locally, now goes to the general counsel of the head offices of chain stores 
and national distributors. The expedient of title policies has almost relegated legal 
opinions on real estate titles to the limbo of the past. The Workmen’s Compensation law 
has done away with a great deal of remunerative practice. Claim adjusters settle many 
controversies in embryo. The very costs and delays incident to litigation strangle much 
starveling legal work. Thus our country practice tends to dry up at the source. 


Moreover, there are also other forces at work which tend to crowd out the local, 
ordinary, independent, country practitioner. For example, there is the problem of se- 
lective lists. Thus, at present, a great bulk of practice is distributed into this community 
through Federal agencies which refer all matters of local concern to their selected local 
representatives. Those not on the government list, however qualified, are out of the peri- 
phery of this practice. There is, also, the definite policy on the part of government agen- 


cies to restrict the fees of lawyers employed in matters handled for them, or for the 
public through them. 


Again there are processes at work in the methods of practice which tend to limit 
the field of practice for the independent practitioner. Thus, the bar follows the general 
trend of professional development toward over-specialization. Again there is the al- 
most universal “set,” manifest throughout all business, and also manifest in the bar, 
to combine into big units and monopolize the practice by incorporating, under the aegis 
of a single firm, specialists in all departments of the practice. Again, the present sys- 
tem of unregulated admissions tends to supply the country communities with a stream 


of new legal talent at a rate greater than the development of the communities can ab- 
sorb it. 


Thus the independent country lawyer is finding it harder and harder scratching to 
make a living. Many kinds and varieties of “dusty foot” law in which he used to dabble 
more or less competently and profitably are disappearing. 


On the other hand, the hey-dey of the metropolitan lawyer approaches. 


With Congress spawning new administrative agencies from day to day and with 
all kinds of new and specialized fields of law practice opening up in business and gov- 
ernment, he finds more kinds of specialized law practice at hand than he can ade- 
quately handle. For it is a regrettable fact that the body of law is becoming more and 
more specialized. Many of the administrative agencies are abandoning the time-tried 
principles of judicial procedure for their own curious medley of so-called efficient ad- 
ministration. To practice before them requires intimate knowledge of their unique prac- 
tices. Moreover, the substantive matter of their jurisdiction is out of the run of ordi- 
nary practice. Thus, for example, the subjects of trade marks and copyrights, patents, 
interstate commerce and its side issues of rate structures and truck licensing, radio 
communication, claims against the government, unfair competition, tax appeals and 
many other special subjects are esoteric to the ordinary lawyer. 


Hence, it seems quite possible that a new and hybrid type of practitioner—partly ac- 
countant, partly executive and partly lawyer, will develop to pre-empt these new and 
fascinating special fields of practices. In the long run it will be a great misfortune 
to the bar that the bar has not been able to embrace the open chance which is now 
afforded it to make these fields of administrative process its own. The practitioners 
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who will take over this new coverage in the law practice of the future will: not feel 
bound by the ethical canons and will not attempt the fully rounded intellectual stand- 
ards of the true lawyers who should rightly inherit this new day in the law. Neverthe- 
less, these hybrid descendants of ours will have the equipment to practice their several 
specialties. That equipment the ordinary lawyer of the present does not have. There are 
many subjects not taught in law school in which we lawyers of the present generation 
must be schooled if we are to be fitted for the law practice of the future. Much of the 
rubble of the present legal curricula must be swept away to make room for more 
modern and more valuable adjuncts to a proper legal education. 


If administrative procedure is made uniform and if the law schools of today will 
rise to their obvious present day responsibilities, the country lawyers of tomorrow may 
yet serve the public, and their clients acceptably as general advisers. If not, then the 
day of the country lawyer, in general practice, as we now know him, will be over in 
our generation. Persons called lawyers will still serve in some specialized field. But 


these persons will not longer function as general advisers to business, the government 
and the public. 


LEGAL INSTITUTE FINE SUCCESS 


The Legal Institute or short course on the New Rules of Civil Procedure in the 
District Courts of the United States and on recent developments in Florida Common 
Law Practice held under the auspices of the Extension Division of the University of 
Florida on December 2 and 3 was a splendid success, 


More than 400 lawyers attended this course for the six lectures that were given, 
five of them being on the New Federal Rules. The staff of lecturers consisted of Joseph 
C. Hutcheson, Jr., Houston, Texas; James Wm. Moore, New Haven, Conn.; Clarence 
J. TeSelle, Gainesville; and Clifford W. Crandall, Gainesville; with Raymer F. Maguire, 


chairman of the Florida State Bar Association’s Commnitter on Legal ae and 
Clinies as chairman. 


Local arrangements were in the hands of J. Lance Lazonby and Bert C. Riley, Dean 
of the General Extension Division of the University. Co-sponsors with the Florida 


State Bar Association were the Colleges of Law of the Universities of Florida, Stetson 
and Miami. 


Dean Bert C. Riley presided at the opening session at which time an address of 


welcome was made by President John J. Tigert with a response by State Bar President 
Ed R. Bentley. 


On Friday evening a banquet was held in the Student Union Building in honor of 
the lecturers and other distinguished guests. Dean Harry R. Trusler, Dean of the College 


of Law of the University of Florida, was toastmaster, and Charles Francis Coe, author 
and lecturer, the principal speaker. 


It was the sentiment of those attending that this Legal Institute should be an annual 
affair. 


é 
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NEGLIGENCE IMPUTED TO AUTOMOBILE 
PASSENGERS 


By NEIL C. McMULLEN, Tampa 


In 1849 in London, a passenger in an omnibus was desiring to alight in great haste. 
He would not wait for the driver to pull up to the curb to let him off, but he got off 
while the vehicle was in motion far enough from the walk to allow passageway for other 
vehicles. As a result he was struck and mortally injured by another omnibus going in 
the same direction. These were the facts in the celebrated case of Thorogood v. Bryan, 
8 C. B. 115, which gave rise to the doctrine of imputed negligence from a driver to a 
passenger. In that case the trial judge instructed the jury that, if the injury resulted 
from a pure accident or from want of care on the part of the driver, or from lack of 
care on the part of the deceased himself, the defendant was entitled to a verdict. The 
case was brought before the court on a rule nisi for a new trial on the ground of mis- 
direction. It is rather clear that there was contributory negligence on the part of the 
passenger, and had the court disposed of the rule on this ground, ignoring the rest of 
the instruction respecting the driver’s negligence, the decision would probably have 
been accepted. But this was not the case. The judges went into meticulous detail to 
consider the negligence of the driver and laid down the doctrine that the passenger was 
so identified with the driver that want of care on the driver’s part will be a defense 
to the driver of the vehicle directly causing the injury. It was brought to the attention 
of the court, that the passenger had no control over the driver, but the court held that 
the passenger had entered into a contract with the owner of the vehicle, and if one is 
dissatisfied with the mode of conveyance he is not obliged to avail himself of it. 


This case, which has been overruled in England,' criticized and repudiated in other 
jurisdictions, has eaused great confusion on this particular point. Some jurisdictions 
adopted the rule laid down in this case later to modify or repudiate it; some adopted 
it in a modified form to start with; but at present there are very few jurisdictions that 
hold to the authority of this ease. In Little v. Hackett,2 the leading case on the subject 
in the United States, and the one followed by the most of our jurisdictions, Justice 
Field criticizes Thorogood v. Bryan and gives a very lucid and logical expression of a 
contrary principle. 


In considering the general doctrine of imputing negligence, we find that in order 
that the coneurrent negligence of a third person can be interposed to shield a defendant, 
whose negligence has caused injury to one who is without fault, the injured person and 
the one whose negligence contributed to the injury must have sustained such a relation 
to each other, in respect of the matter then in progress, that in contemplation of law 
the negligent act of the third person was the act of the person injured. They must 
stand in such relation of privity that the maxim, Qui facit per alium facit per se, directly 
applies.3 Thus, the direct question to be answered is, what set of facts will so identify 
a passenger with his driver that he will be considered as having control over him; or, 
what set of facts will be necessary to establish that a relation of agency exists between 
driver and passenger. This, of course, is a matter of fact to be passed on by the jury, 
but when we consider the maze of quibbles and the conflict in cases as to what constitutes 
this relationship, we might well suggest that, if our legislature should pass on the 
question, they could give us great assistance in clearing up the quibbles and conflicts. 
We are not considering here the contributory negligence of a passenger, as this is an 
altogether different question. When a passenger is negligent in warning a driver of 
dangers known to himself, but not known to the driver, or when a passenger rides with 
a driver he knows to be drunk or otherwise incompetent, or when he gets in an auto- 


1. The Bernina L. R. 12 Prob. Div. 58. 
2. 116 U.S. 366, 29 L.ed. 652, 6 Sup. Ct. Rep. 391. 
3. 45 C.J. 1019. 
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mobile he knows is not sufficiently equipped for safety, this amounts to contributory 
negligence on his own part, which would be a good defense to an action for his injury. 
But where the negligence is imputed, the passenger is mulet, not because of his own 
lack of care, but because of his privity with the careless driver. 


A rule of law is supposed to be based on a reason, but as long as one person is 
driving an automobile it is hard to conceive of the existence of a relationship with a 
passenger whereby the passenger could exercise any appreciable degree of control over 
the way a car is driven, let alone enough to say that he is in privity with the driver. 
We all know that the safe driving of an automobile depends not only on conscious care 
and speedy response to this, but also incessant subconscious reflexes, neither of which 
is capable of control by the slow process of verbal direction. To say that one ean so 
exert control over another who sits in the driver’s seat of an automobile is to extend the 
relationship of agency far beyond the bounds of fact and reason. 


In The Bernina L. R. 12 Prob. Div. 58, the case which finally overruled the doctrine 
of Thorogood v. Bryan in England Lord Esher said: “The doctrine of identification 
.. . is to me quite unintelligible. It is in truth a fictitious extension of the principles 
of agency; but to say that the driver of a public conveyance is the agent of the pas- 
sengers is to say that which is not true in fact.” Some courts have considered con- 
tractual principles so strongly in deciding these cases that they have held negligence 
unimputable to a wife or child, saying that they were incompetent to contract,4 while 
other courts have held the relationship of husband and wife,5 or parent and child& 
was sufficient privity on which to impute negligence. Joint or common enterprise is 
the term used in describing the privity under which most of our imputed negligence 
eases come. The decisions on this point range on the one hand from that of the Iowa 
court, stating that persons entering into a group for the sheer purpose of “going 
riding” are engaged in a common purpose or design so that the negligence of the driver 
is imputed to the passengers,” to a decision, on the other hand, of the N. C. Supreme 
Court stating that a common enterprise in riding is not enough, but cireumstances must 
show that plaintiff and the driver had such control over the car as to be substantially 
in joint possession of it.6 The presence of chauffeurs or other employed drivers in 
many accidents brings the question of privity between master and servant and fellow 
servants in imputed negligence cases.2 Having taken a general glance at the doctrine 


let us now consider its principles in more detail, noticing what law our Supreme Court 
has made in this field. 


We might note at the outset that Thorogood v. Bryan, The Bernina and Little v. 
Hackett were all cases involving injury to a passenger for hire, and in no jurisdiction at 
the present, including Michigan,'° is it held that passengers for hire in a public con- 
veyance are deprived of suit against a third party for injury because of their driver’s 
negligence. At present the only jurisdiction holding that a gratuitous passenger neither 
having nor assuming control over the driver is held to the driver’s negligence is Mich- 
igan,'! the great weight of authority being to the effect that negligence in such cases 
is not imputable.12. The Federal Courts even when sitting in Michigan follow the 
general rule denying the Michigan rule. Our Supreme Court in numerous cases has, in 
very general terms, denied the existence of the doctrine of imputed negligence in this 


4. 57 Fed. (2d) 3138 (Frem Fla. District). 

5. Basler v. Sacramento Gas & E. Co., 158 Cal. 514, 111 Pac. 530. 
Standard Oil Co. of Ky. v. Thompson, 226 S.W. 368. 

6. Hartfield v. Roper, 21 Wend (N.Y.) 615, 34 Am. Dec. 273. This doctrine holds, however, 
only in cases where the child is too young to exercise care in his own behalf. 

7. Wiley v. Dobbins, 214 N.W. 529, 204 Iowa 174, 62 A.L.R. 432. 

8. Charnock v. Rensing Light & Refrigerating Co., 161 S.E. 707, 202 N.C. 105. 

9. Porter v. Jacksonville Electric Co., 64 Fla. 409. 

16. Galloway v. Detroit United R. Co., 168 Mich. 343, 134 N.W. 10. 

11. Get cases in note 8, 42 C.J. 1179. 

12. Fla. Motor Lines v. Hill, 137 So. 169. 
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jurisdiction,'3 but it has also stated, that there are many modifications to the general 
rule depending on the circumstances of the ecase.14 


Blashfield'5 has cited two Florida cases,1© construing them as holding against the 
general rule that the negligence of a parent or custodian of a minor child of tender 
years, in driving an automobile in which the minor is riding, which contributes to the 
minor’s injury, is not to be imputed to the minor. On further consideration of these 
two eases I think it is clear that this is a faulty conclusion. There are numerous 


decisions by our Supreme Court to the effect that the negligence of a parent concurring 
with that of a third person in causing injury to a child is not imputed to the child.'7 
In neither of the two cases cited by Blashfield were the other Florida cases considered. 
In the Covington case a concurring opinion by Justice Brown clears up the apparent 
confusion. He says, the negligence of the father was not imputable to the son, who was 
being driven by his father, but the son has no cause of action since the sole proximate 
cause of the injury was due to the negligence of the father. Since the railroad was not 
negligent, it is in no way responsible to the plaintiff. It is clearly not a set of facts 
where imputed negligence could be considered, as the negligence of one person is 
involved. The Flynn ease obviously turned on the same proposition, as the court 
expressly states: “The evidence shows that the defendant was guilty of no actionable 
negligence.” 


Our court has followed the general rule concerning imputed negligence where a 
husband and wife are in an automobile accident together. They have held that the mere 
existence of the marital relation will not have the effect to impute the negligence 
of the husband to the wife. Such negligence, they complained, is not to be imputed 
to the wife accompanying him unless further circumstances are present to make him her 
agent in the matter at hand, or such that they are jointly engaged in the prosecution 
of a common enterprise.'8 


As to what constitutes a joint or common enterprise in an automobile trip, our 
Supreme Court has handed down only two opinions.19 These opinions do not cover 
a very broad scope of the question of joint enterprise, but they have indicated that 
our court might be rather liberal in their construction of a joint venture. In Union 
Bus Co. v. Smith a father had loaned his ear to his five children to visit relatives in a 
nearby town. Under these circumstances the court held that all were morally bound 


to return the car to the owner in safe and good condition, and those over twenty-one | 


years of age were legally bound to do so, as they were engaged in a joint enterprise 
for their mutual pleasure. This opinion reversed the lower court where the case was 
tried on the theory, that the rule of joint enterprise did not apply. In Tampa & G.C.R. 
Co. v. Lynch the plaintiff and a companion, who was driving, were in an automobile 
going after two young: ladies to carry them te a dance. This case was cited in the Union 
Bus Co. ease as being authority for the joint enterprise rule, but on a closer considera- 
tion of the Lynch case, I think it is clear that this was an error. The opinion in the 
Lynch ease states, that the plaintiff was familiar with the crossing where the accident 


13. Tampa Electric Co. v. Bazemore, 85 Fla. 164, 96 So. 297. 
S.A.L. v. Watson, 94 Fla. 591, 113 So. 716. 
Gulf Refining Co. v. Wilkinson, 94 Fla. 664, 114 So. 503. 
14. Fla. Motor Lines v. Hill, 187 So. 169. 
15. Encyclopedia of Automobile Law and Practice. 
16. Covington v. S.A.L. Ry. Co., 128 So. 426, 99 Fla. 1102. 
Fla. East Coast Ry. Co. v. Flynn, 143 So. 405, 106 Fla. 465. 
17. A.C.L. Ry. v. Crosby, 53 Fla. 400, 43 So. 318; Jacksonville Electric Co. v. Adams, 50 Fla. 
429, 39 So. 183. 
Tampa Electric Co. v. Bazemore, 85 Fla. 164, 96 So. 297; 
Meeks v. Johnson, 85 Fla. 248, 95 So. 670. 
18. S.A.L. Ry. Co. v. Watson, 94 Fla. 571 So. 716 and cases there cited. 
19. Union Bus Co. v. Smith, 140 So. 631; Tampa & G.C.R. Co. v. Lynch, 91 Fla. 375, 108 
So. 560. 
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oceurred and that the accident was due in part to his own contributory negligence. 
Although they state the two boys were jointly pursuing a common mission of pleasure, 
in reaching their final conclusion the court put more weight on the plaintiff’s contrib- 
utory negligence. Had they considered the facts in this case warranting the application 
of the doctrine of joint venture the result would be that we should be following practi- 
cally the same rule as Michigan, and it would be practically impossible to conceive of 
a set of facts where there would not be a joint venture between a guest and his driver. 


There is apparently no law by our Supreme Court on the question of imputed 
negligence where employer and employee are involved. In the only case where imputed 
negligence of a chauffeur was considered our Supreme Court made the statement, 
that his negligence is not in general imputable to a person riding in the automobile, 
but having no authority or control over the machine or driver.2° It would appear from 
this statement that the injured passenger in the automobile was not the employer of 
the chauffeur, and leaves open the question of what rule will hold in our jurisdiction 
where an employer is riding in a ear driven by his employee, whose negligence coneurs 
with the negligence of a third party in an injury to the employer. The general rule 
is that where a relation of master and servant exists between driver and occupant of 
an automobile, the negligence of the servant is imputable to the master and will prevent 
his recovery against a third person.21 However, the mere existence of the relation of 
master and servant is not enough to impute negligence to the injured master. The 
general rule stated is based on the fact, that the cireumstanees strnogly indicate control 
of the operation by the master, but if cireumstaneces show the master is not directing or 
controling the operation of the automobile, the requirements for imputing negligence 
do not exist, and his suit for injuries is not barred.22 The negligence of a driver of a 
motor vehicle is not imputable to a fellow servant, who was riding therein when an acci- 
dent occurred, who has no control in driving the automobile.23 


Outside of the historical development and a general skeleton outline of the doctrine 
of imputed negligence, there is little we can state as concrete conclusions other than 
conflict. Babbit in “The Law Applied to Motor Vehicles”24 says this of the doctrine: 


“Just as the farmer finds it almost impossible to efface all traces of weeds which 
have gained a foothold in his fields so have the courts been unable to wipe out 
all traces of the spurious doctrine of imputed negligence, although the parent 
stem is now thoroughly eradicated in this country. . . An examination of all 
the recent cases on the subject fails to disclose any principle whatever in these 
decisions, cases with similar statements of facts being decided in utter conflict 
with each other.” 


But, as was said at the outset, imputed negligence is based on privity. It is supposed 
to be such privity as imports authority of the passenger to control the driving of the 
automobile. This authority existing in contemplation of law necessarily imports 
a duty by the passenger to use it in directing the control of the automobile. This is 
the only theory on which he could be denied a cause of action for misuse or failure to 
use this authority to direct. This in turn imports an obligation on the part of a driver 
to observe such directions and I am sure we are all aware of consequences of back 
seat driving from actual experience. Justice Burke of Colorado has taken the most 
plausible approach to this situation. He said in Hedges v. Mitchell :25 


“But a duty to give such advice implies a duty to heed it, and the rear seat driver 
is responsible for enough accidents as the score stands without the aid of judicial 
precedent. The place for a passenger, who knows better than the driver of a 
ear when, where and how it should be operated, is at the wheel.” 


20. Porter v. Jacksonville Electric Co., 64 Fla. 409. 

21. 5 Am. Jur. 785. 

22. County Commissioners v. Wright, 188 Md. 577, 114 A. 573. 
23. 5 Am. Jur. 786. 

24. p. 864. 

25. 69 Colo. 285, 194 Pac. 620. 
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Editorials 


DECISIONS OF NISI PRIUS COURTS 


Every year there are many cases decided by the various circuit courts 
in Florida which involve decisions on novel questions of law, never before 
decided in Florida. Frequently such cases are not appealed and there is 
no reporting system which notes these cases. 


Accordingly, the editor of the JOURNAL believes that it might be both 
useful and interesting to report such cases in the JOURNAL. We are, there- 
fore, requesting the Circuit Judges and lawyers handling such cases to 
write notes thereof and send them to the JOURNAL. 


We prefer that these cases come from the Judge, as in that case it 
would be unnecessary to submit the statement to opposing counsel. For 
obvious reasons no case should be noted in which counsel intends to take 
an appeal on the point involved. 


It is possible that occasionally there will be a case in which there is 
such an unusual factual situation that it also would be of general interest, 
although no novel point of law is involved. 


Will not the Judges and lawyers cooperate with us that we may report 
these interesting cases. 


| 
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Flovida State Bo (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


ED R. BENTLEY, President JOHN DICKINSON, Secretary-Treasurer 
RICHARD H. HUNT GEORGE W. COLEMAN J. VELMA KEEN 
HAROLD B. WAHL MARTIN CARABALLO 


REPORT OF THE CONFERENCE OF BAR DELE- 
GATES, GAINESVILLE, FLORIDA 
DECEMBER IST, 1938 


The Mid-winter Conterence of Bar Delegates of the Florida State Bar Association 
opened at 10 o’clock A. M,. at the Thomas Hotel in Gainesville, Florida, with Presi- 
dent Ed R. Bentley presiding. 


Immediately upon opening the members stood silent for thirty seconds in memory 
of Claibourne Phipps, Chairman of the Committee on Common Law Rules, who re- 
cently passed away. 


There were approximately seventy-five delegates present. 


Dixie Beggs, Chairman of the Committee on Law Books made an extensive report, 


explaining the Revisor System. Considerable discussion followed and the following reso- 
lution was passed: 


“The Law Book Committees of the Junior Section and of the Florida State 
Bar Association respectfully recommend that the Florida State Bar Association 
present to the 1939 Legislature, proposed legislation for the following purposes: 


1. The creating of the office of Revisor of Statutes whose duties shall in- 
clude the preparation of a definite plan for the order, classification, arrange- 
ment, revision and consolidation of the Florida Statutes, and the submission to 
the Judiciary Committees of the 1941 Legislature in such Bill or Bills as may be 


found best such consolidation and revision and other matters relating to the 
Statutes. 


2. The publication of the revised statutes of Florida following the adop- 
tion of a revision by the 1941 Legislature, such publication to be handled by the 
State, through contract with some suitable printer, in the manner now provided 
by law, and copies of the Statutes to be supplied to the Bar and to the public 
at cost. That subsequent revisions be published in the same manner after each 
regular session of the Legislature. 


3. The giving to the office of Revisor of Statutes such additional duties in 
the revising of statutes, in the assistance of Legislators and others in pre- 
paring proposed legislation, in compiling and publishing the statutes applicable 
to various State Departments and officials, in preparing and publishing anno- 


tations to the statutes, and such other duties as may be appropriate and desir- 
able. 


These recommendations are based largely on the system now so successfully 


in use in Wisconsin and we urge that the Wisconsin plan be followed as closely 
as practicable.” 


to be recommended to the next session of the Florida State Bar Association. 
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The next matter under discussion was the proposed Criminal Code. The Code was 
reviewed in its entirety, several changes were made, and upon motion duly made the 
Criminal Code Committee was authorized to smooth out the Code, and the said Code as 
proposed, with its amendments, upon resolution was adopted by this conference and it 
was recommended to the Association as the official code to be proposed by the Associa- 
tion to the Legislature for passage. 


The following resolution, introduced by Martin Caraballo, was proposed and re- 
ferred to the Committee on Unuathorized Practice of Law of the Association, with the 


recommendation that this Committee investigate the method followed on similar matters 
in other states: 


“WHEREAS, the invasion of the field lawfully belonging to the mem- 
bers of the legal profession by laymen and corporations is injurious to the rights 
of the public and an encroachment upon the rights of the lawyer, and 


WHEREAS, It is the duty of the members of the bar to protect the pub- 
lic from the effects of such unauthorized practice, which is sometimes accom- 
panied by extensive advertisement and other means of acquiring business 
more suitable to a commercial pursuit than to the practice of a profession, which 
advertisements must go unanswered by the bar, and the only means open to the 
bar for the correction of such abuses is the prosectition of such offenders, and 


WHEREAS, Such unauthorized practice is sometimes engaged in by lay- 
men and corporations wielding powerful local influence, and 


WHEREAS, It is to the interest of the members of the Florida State 
Bar Association that such violations of law be energetically prosecuted by men 
removed from such influence who may enter such prosecutions without fear of 
economic reprisals or other incidental embarrassment, 


NOW, THEREFORE, BE IT RESOLVED By the Bar Association Dele- 
gates of the Florida State Bar Association that we recommend to the Florida 
State Bar Association that competent and able lawyers who are members of the 
State Bar Association, and who do not ordinarily practice in the cireuit where 
such proceedings may be pending, be appointed by the President of this Asso- 
ciation to conduct such proceedings as may arise, and that the Association 
shall pay the expenses ineurred by such appointees in carrying out their duties. 


BE IT FURTHER RESOLVED That it is the opinion of this body that 
such appointment should not be of a permanent nature but should be made from 
time to time as the occasion for such appointment arises, and then only upon 


request of the local bar association committee investigating such cases or 
initiating such prosecution.” 


The Conference adjourned at 7 o’clock for entertainment offered by the Bar 
Association of the Eight Judicial Cireuit. 


Respectfully submitted. 
Secretary of the Conference 


CHAIRMAN BOARD OF LAW EXAMINERS 
MAKES STATEMENT 


SEVENTEEN PASS EXAMINATIONS 


On October 16th and 17th, forty-nine applicants for admission te the Bar of Flori- 
da took the examination at the State’s capital. Today D. Niel Ferguson, of Ocaia, 
chairman of the Board of Law Examiners, announced that seventeen of these appli- 
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cants had passed and were being admitted to practice. During the last calendar year, 
131 persons have taken the tests. Many have charged that the examinations deliberate- 
ly are made so difficult that few can hope to gain admission. It has been said that 
this has been done to cut down the number of practicing attorneys. 


In a statement in response to such charges, Mr. Ferguson and others of the Board 
entered a flat denial. Said Ferguson, “The examinations are designed to accomplish 
just two things. First, the Board tries to determine the fitness of an applicant’s char- 
acter. Second, his knowledge of Law. Both are important. Character is stressed to the 
limit. Naturally none to confine ourselves with the general educational background of 
the applicant. The people of the State of Florida are entitled to entrust their business to 
qualified practitioners. Our responsibility is to them. We try to protect them. The legal 
profession is, like every other field, crowded, but in these days we cannot have too many 
good lawyers and we propose to do everything we can to prevent having any bad ones. 
Of course the standards are high. The practice of law requires high stand- 
ards. If a person is to be a member of our Bar, no standard which is fair ean be too 
high. We have imposed no unfair standards. All questions as to the applicant’s character 
are satisfactorily disposed of before permission is granted to take the examination.” 


H. Plant Osborne, Vice-chairman, of Jacksonville, added, “Knowledge of law is es- 
sential to admittance but character is the thing I seek in an applicant. Law is intri- 
eate, technical and all-important to society. The persons practicing law should have edu- 
cational background, determination and ideals which fit them for the fiduciary relation- 
ship inherent in practice. If a higher percentage of our applicants are failing, it is not 
due to unfair examinations, but is due to the lack of preparation on the part of appli- 


eants themselves. In most other states many of our present applicants would not even 
be permitted to take the tests.” 


N. Vernon Hawthorne of Miami, dynamic former State Attorney for Dade County, 
added, “The examinations are hard but not unfair. Who wants an attorney whose sole 
claim to practice is an easy test? Law is not an exact science. Give me the man who is 
qualified educationally, and above all has character and the ability to apply logical and 
legal thinking, and I will show you the man who will pass. Often those who fail the 
tests should be happy for they would be doomed to failure also in practice.” 


Other members of the Board are Alfred A. Green, Daytona Beach; John Lewis 
Reese, of Pensacola; R. A. MeGeachy, of Milton; George P. Raney, Sr., Tampa; Sam 
H. Mann, Jr., St. Petersburg and Joe Hill Williams, of Lake Butler. 


Three examinations are given per year. Once an applicant receives his questions 
he becomes but a number to the nine men who grade his answers. They have no way of 
telling whose paper they mark, the examination and result are wholly devoid of polities. 
Each members of the Board is allotted certain phases of law which his questions must 
cover. On the day before the tests begin these tests are presented to the entire Board 
and a certain number of them finally tendered to the applicants. Grading of papers 
usually requires from three to five week. The passing grade is seventy-five. Two full 
days are allowed for the examination. No member of the Board knows what grade any 


member has given any numbered applicant until all papers are in and the final tabula- 
tion announced. 


Applicants must pay twenty-five dollars fee for taking examinations. No limit is 
placed on the number of times a person may try. Some have taken the tests ten or 
twelve times. The examinations are held in the chamber of the House of Representa- 
tives at the Capital building. All members of the Board serve without compensation and 


are appointed by the Governor, two from each of four districts, and one from the State 
at large, the latter to serve as chairman. 


Of the seventeen successful candidates, two were practicing attorneys from other 
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States; four studied law in offices; the remaining applicants being college or law school 
trained men, including three Harvard law graduates. 


The successful applicants to whom licenses have been issued are: A. Roy Surles, Jr., 
Lakeland, Florida; Marshall O. Mitchell, of St. Louis, Mo., Hutchison I. Cone, Jr., 
Jacksonville; Cecil Farris Bryant, Ocala; Clarence J. Brown, Pensacola; Leroy H. 
McKinney (colored) Jacksonville; Ray W. Richardson, Jacksonville; J. R. McClure, 
Madison; Perry Bittle, Miami Beach; Roland R. Sweet, Tampa; Joseph E. Hobbs, Tam- 
pa; William Cory Haler, Jacksonville; Douglas D. Reed, Chattanooga, Tenn.; Harold 
Turk, Miami Beach; W. L. Fitzpatrick, Pensacola; Mrs. Osie Buck Crump, Tampa; Rud- 
yard Kipling Bell, ‘Areadia. 


PROGRESS OF LEGAL EDUCATION 


By R. G. STOREY, of the Dallas, Texas, Bar 
Chairman, Section of Legal Education and Admissions to the Bar of the 
American Bar Association 


The real progress of higher standards for admissions to the bar started in 1921 
when the American Bar Association adopted a two year college requirement and gradu- 
ation from an approved law school. At that time only one state, Kansas, had a two 
year college requirement, but after the meeting of the American Bar Association during 
1921, and especially after being inspired by the efforts and enthusiasm of the late 
Honorable Elihu Root, much progress has been made since that time. Thirty-five 
states now have adopted the two year college requirement, and these states contain 
approximately three-fourths of the lawyers of the United States. 


Substantial progress is continually being made, and Kansas has again led the 
way by now requiring an academic degree plus a degree from law school, or a total 
of seven years of university and law school study after high school graduation. Arizona 
is the last state to adopt the two year college rule. Florida has recently adopted a 
requirement of three years law study. Now we only have two states, Arkansas and 
Florida, not requiring any general education. 


Notable advance has been made in recent years in raising the standards of our law 
schools. The medical profession has driven out of its ranks all commercial schools, 
and it should be the ambition of every lawyer who loves his profession to do his part 
in eliminating commercial law schools, that is, those operated purely for the profit of 
the owners. Many of our leading part-time or night law schools have raised their 
standards and complied with the American Bar Association requirements. 


The most effective way of raising standards in the respective states is for the 
Supreme Court to exercise its inherent jurisdiction in adopting court rules with reference 
to admissions to the bar. Some twenty-five states adopting the two year college require- 
ment have accomplished this through the promulgation of court rules. 


In my own state, Texas, the most important progress made during recent years 
was the abolition of what is known as the “diploma privilege.” The Legislature of 
Texas had formerly passed an act governing eligibility for the bar examination, and 
prescribing that the applicant must have “adequate prelegal study and attainments,” 
and “an adequate study of the law for at least a period of two years.” The Legislature 
had also passed an act giving the Supreme Court the authority .to exempt graduates 
of law schools possessing certain qualifications from examination. Under that act, 
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it was practically mandatory that the Supreme Court exempt the graduates of law 
schools meeting certain mathematical and technical requirements, and as a result, eight 
law schools in Texas, including several night schools, had exemptions from examination 
for their graduates. After considerable agitation and activity for the repeal of the 
act authorizing the exemption of graduates of certain schools, it was finally repealed 
in 1935, and this in effect permitted the Supreme Court to promulgate its own rules, 
whereupon, the Court later adopted rules requiring universal examination of all appli- 
eants for admission to the bar and prescribing the equivalent of two years college study 
and twenty-seven months of law study, or a diploma from a law school approved by 
the American Bar Association. 


Since the repeal of the “diploma privilege” and promulgation of the rules of 
higher standards by the Texas Supreme Court, several part-time law schools have been 
discontinued. 


In the effort of organized bar associations to elevate the standards for admission 
to the bar, it is not the desire to work a hardship upon any law school, and the American 
Bar Association will encourage and help any law school that will elevate its standards 
and meet the requirements, but if such a school can not meet such requirements because 
of inadequate financial support or other reasons, its graduates can not meet the rising 
standards of the profession. The standards of admission to the bar should be fixed 
in accordance with the public interest, rather than for the benefit of any law school or 
individual. 


There is still opposition to the adoption of the American Bar standards, and this 
is illustrated in the recent action in Arizona. One of the leading papers in that state, 
after the adoption of the standards, wrote an editorial entitled, “The Lawyers’ Closed 
Shop.” I quote the coneluding paragraph of that editorial, as follows: 


“That aspiring lawyers should pass a bar examination is within the realm of 
reason. Lawyers should by such an examination be required to demonstrate 
certain educational abilities, but as to how and where they developed or got 
such abilities is nothing that should concern the authority of the state under 
the American system of life and government. 


“The new requirements which the supreme court has through the bar association 
imposed amount to the state authorizing a lawyers’ union for the unadmitted 
purpose of limiting the number of lawyers. In comparison William Green and 
John L. Lewis are pikers.” 


The question of elevating the standards for admission to the bar is one of interest 
not only to lawyers but to the publie as well. It is not an effort to close the profession 
to the boy of small means but is an earnest effort to have better equipped and trained 
lawyers entering our profession than previously. The inevitable result is a diminishing 
number. Statistics reveal that about twice as many lawyers are admitted into the 
profession each year as are reasonably necessary to provide for deaths, retirements and 
normal inerease in population. The natural result of too many lawyers is greater 
competition and those who are forced by economic necessity sometimes resort to unethical 
and improper practices which result in harm to the public. It is therefore the goal of 
organized bar associations to so elevate standards in all of the states with the result 
that those who come into the profession will be better trained, both in general education 
and law study, than heretofore, which will naturally result in elevating the profession 
as well as serving the public in a more efficient manner. These efforts deserve the 
support and encouragement of the bar and public. 
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FIXING THE AMOUNT OF FEE 


(From rules of professional conduct adopted by South Dakota Bar Association) 

In fixing fees, lawyers should avoid charges which overestimate their advice and 
services, as well as those which undervalue them. A client’s ability to pay cannot jus- 
tify a charge in excess of the value of the service, though his poverty may require a 
less charge, or even none at all. The reasonable requests of brother lawyers, and of 


their widows and orphans without ample means, should receive special and kindly con- 


sideration. 


In determining the amount of the fee, it is proper to consider: (1) the time and 
labor required, the novelty and difficulty of the questions involved and the skill re- 
quisite properly to conduct the cause; (2) whether the acceptance of employment in the 
particular case will preclude the lawyer’s appearance for others in eases likely to arise 
out of the transaction, and in which there is a reasonable expectation that otherwise 
he would be employed, or will involve the loss of other employment while employed in 
the particular case or antagonisms with other clients: (3) the customary charges of 
the Bar for similar services; (4) the amount involved in the controversy and the bene- 
fits resulting to the client from the services; (5) the contingency or the certainty of 
the compensation; and (6) the character of the employment, whether casual or for 
an established and constant client. No one of these considerations in itself is controll- 


ing. They are mere guides in ascertaining the real value of the service. 


In determining the customary charges of the Bar for similar services, it is proper 
for a lawyer to consider a schedule of minimum fees adopted by a Bar Association, but 
no lawer should permit himself to be controlled thereby or to follow it as his sole 
guide in determining the amount of his fee. 


In fixing fees it should never be forgotten that the profession is a branch of the 
administration of justice and not a mere money-getting trade. 
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DOINGS OF THE PRESIDENT 


On November 10th attended a meeting 
of the Jacksonville Bar Association and 
spoke on the Criminal Code. 


On November 17th spoke at the Hills- 
borough County Junior Chamber of Com- 
merce banquet in advocacy of the Criminal 
Procedure Bill. 


On November 18th addressed the state 
convention of the Florida Institute of Ac- 
countants on the relationship between the 
lawyer and the accountant. 


On November 21st discussed the Crimi- 
nal Code before the Lakeland Rotary Club. 


On November 25th spoke to the Kiwanis 
Club of Bartow on the proposed Crimi- 
nal Procedure Bill. 


On November 26th with John Dickin- 
son, Secretary, conferred with the Clear- 
water Bar and the management of the 
Belleview-Biltmor Hotel in reference is 
the next annual convention. 


On November 26th made a radio address 
over WFLA at St. Petersburg. 


On November 27th (Sunday) addressed 
the Church Laymen’s League at Tampa on 
the subject of the “Criminal’s Best Friend,” 
which happened to be the present criminal 
administration in Florida. 


On December 1st attended the Confer- 
ence of Delegates in Gainesville which dis- 
cussed the Criminal Code. Later in the 
day attended the Legislative Committee 
meeting on ways and means of getting the 
Code passed, and still later presided at a 
meeting of the executive council. 


On December 2nd and 3rd attended the 
Legal Institute or short course at the Uni- 
versity of Florida. 


On December 9th, accompanied by Exe- 
cutive Councilman J. Velma Keen ad- 
dressed the Bar of the Fourteenth Ju- 
dicial Cireuit at Marianna in favor of the 
proposed Criminal Procedure Bill. 


LIFE’S RECORDS CLOSED 
CLAIBOURNE M. PHIPPS 


Claibourne M. Phipps, 49-year-old 
prominent Tampa attorney and long-time 
chairman of the Florida State Bar As- 
sociation’s Committee on Common Law 
Rules, was drowned in Tampa Bay on 
November 14th. 


Mr. Phipps had been on a solitary fish- 
ing expedition into the bay and his boat 
was found on the 15th, but the body was 
not recovered until the 16th. 


Mr. Phipps was born in Manatee Coun- 
ty and came to Tampa in 1913. He attend- 
ed the University of Mississippi where he 
received a bachelor of arts degree, and 
was a graduate of the University of 
Florida. 

During the World War Mr. Phipps 
served as a lieutenant in the artillery. Aft- 
er the war he became the junior member 
of the firm of McKay, Withers & Phipps, 
and later became associated with the firm 
of Watson & Phipps. 

Mr. Phipps was a former president of 
the Hillsborough County Bar Association 


and had been active in the affairs of the 
State Bar Association. 
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CHANGES IN LAW FIRMS 


Lewis Twyman, former president of the 
State Bar Association, and Marshall G. 
Twyman have announced the formation of 
a partnership for the general practice of 
law under the name of TWYMAN 
BROTHERS, and the removal of their 
offices to 999 Southwest First Street, Mi- 


ami. 


Thad H. Carlton and Wallace Sample, 
formerly associated with Alto Adams, re- 
cently appointed Cireuit Judge, have an- 
nounced the formation of a partnership un- 
der the firm name of CARLTON & SAM- 
PLE with offices in the Fort Pierce Bank 
Building in Fort Pierce. 

D. C. Smith, also formerly associated 
with Mr. Adams, will continue to practice 
in the present location. 


Herbert U. Feibelman and Louis M. 
Jepeway have announced the formation of 
a partnership under the firm name of 


FEIBELMAN AND JEPEWAY with 
offices at 1220-21 Alfred I. duPont 


Building, Miami. 


MISS MARY LOU BAKER, daughter 
of Judge Lee L. Baker, of Clearwater, a re- 
cent graduate of Stetson University, has 
announced the opening of her law office 
in the Florida National Bank Building, 
St. Petersurg. 


Herbert D. Beck and Gaylord C. Ken- 
yon have announced the opening of law 
offices under the firm name of BECK 
AND KENYON in the Comeau Building, 
West Palm Beach. 


JAMES HENRY WILLOCK—NOT 
WILCOX 


In the November issue of the Law Jour- 
nal there appeared an important article 
under the title “THE AUTHORITY OF 
THE STATE OF FLORIDA OVER HER 
WATERS.” 


Credit for the article was given to 
“James Henry Wilcox” when the name 
should have been James Henry Willock. 

A sticker is enclosed in this issue of the 
Journal to facilitate the correction of this 
regrettable error. 


COURTS APPOINT COMMISSION TO 
INVESTIGATE UNETHICAL AND UN- 
AUTHORIZED PRACTICE OF LAW 


The Cireuit Judges representing Duval, 
Clay and Nassau Counties have appointed 
the Commissions provided by the recent 
order of the Supreme Court as follows: 


Lacy Mahon, three years; George E. 
Turner, three years; William J. DeHoff, 
three years; J. Henry Taylor, two years; 
and Edward P. Muleahy, one year, all of 
Duval County. 


T. J. Jennings, Jr., of Clay County, two 
years; and Thomas M. Linton of Nassau 
County, two years. 

The Judges signing the Commission Or- 
der were Judges DeWitt T. Gray, Miles 
W. Lewis, A. D. MeNeill and Baynard B. 
Shields, 


The Hillsborough Cireuit Judges, Parks 
and Sandler, have appointed the Commis- 
sion from Hillsborough County as_ fol- 
lows: 

Karl E. Whitaker and G. L. Reeves for 
a term of three years; Frank T. Phillips 
and Ray C. Brown to serve two years; 
and Luther W. Cobbey one year. 


The Fifteenth Judicial Circuit, composed 
of Palm Beach and Broward Counties, 
over which Judges C. E. Chillingworth and 
George W. Tedder preside, have appoint- 
ed the following Commissioners: 

Raymond C. Alley of West Palm Beach, 
one year; Curtis Byrd of Fort Lauderdale, 
two years; and E. Harris Drew of West 
Palm Beach, three years, 


CRIMINAL CODE RECEIVES 
ENDORSEMENT 


Practically every newspaper in Florida 
has endorsed the Bar Association’s pro- 
posed criminal procedure bill. 

The Kiwanis Clubs of Florida in their 
state meeting in Sarasota recently endorsed 
the code; the Junior Chamber of Com- 
merce in their annual meeting at Miami 
Beach passed a ringing resolution asking 
the Legislature to adopt the code; the 
Jacksonville Junior Chamber of Commerce 
endorsed it on November 22nd; the Church 
Laymen’s League of Tampa endorsed it on 
November 27th. 
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MANATEE COUNTY BAR 


The Manatee County Bar Association at 
its annual meeting on November 17th elee- 
ted William J. Ray as president. 

The association decided to take the initi- 
ative in the organization of a 12th Judi- 
cial Cireuit Bar. Dewey A. Dye is chair- 
man of the committee and is supported by 
the two Cireuit Judges — Judge W. T. 
Harrison and Judge George W. White- 
hurst. 

Other officers elected at the meeting 
were John F. Vanderipe, vice-president; R. 
E. Willis, re-elected secretary; and W. J. 
Daniel, Jr., treasurer. 


PALM BEACH COUNTY BAR 


Members of the Palm Beach County Bar 
Association at their regular monthly meet- 
ing on November 17th authorized Presi- 
dent Wilbur E. Cook to appoint a ecom- 
mittee to consider the matter of establish- 
ing a complete law library at the court- 
house for the use of members of the bar. 

C. P. Cobb, vice-president and trust of- 
ficer of the Florida Bank & Trust Co., 
spoke on the subject “The Lawyer’s Part 
in the Development of Public Welfare.” 


CLEARWATER BAR ASSOCIATION 


The Clearwater Bar Association held 
their regular meeting on November 7th and 
elected Cyril Pogue and Ralph Richards 
as delegates to the conference of dele- 
gates. 

New officers will be elected early in 
January. 


CLEARWATER BAR ELECTS 


John C. Polhill, City Attorney for 
Clearwater, was elected president of the 
Clearwater Bar Association at its meeting 
December 5th, succeeding Cyril Pogue. 

Other officers named were Alfred P. 
Marshall, first vice president; Thomas 
Hamilton, second vice president; and 
eorge W. Smith, seeretary and treasurer. 


SECOND JUDICIAL CIRCUIT 


The Seeond Judicial Cireuit Bar met in 
Wakula Springs on the 14th of Novem- 
her. 


After naming J. Velma Keen and James 
C. Gwynn as delegates to the Conference 
of Delegates, officers for the ensuing year 
were elected as follows: Hugh M. Taylor, 
Quiney, president; S. D. Clarke, Monti- 
cello, vice-presideut; and Richard Gard- 
ner, Quincey, secretary and treasurer. 

Some eighty attorneys and Judges at- 
tended this meeting representing the coun- 
ties of Franklin, Liberty, Gasden, Jeffer- 
son, Leon and Wakulla. 


VOLUSIA COUNTY BAR ASSO- 
CIATION 


The Volusia County Bar Association met 
on November 14th and approved a “le- 
gal aid clinic” in DeLand to be operated 
by Stetson Law School. 


It is the proposal that the free legal 
clinie assist needy persons as a publie serv- 
ice and aid law students to learn their pro- 
fession. 

The State Board of Bar Examiners will 
he asked to consent to this project. 


NASSAU COUNTY BAR 


The baby bar association ef the state 
organized on November 15 in the office of 
is the Nassau County Bar Associetion, 
Judge Thomas I. Linton. 


At the meeting Judge Linton was nomi- 
nated as a member of the Cireuit Court 
Commission from Nassau County to 
vestigate charges of unprofessional con- 
duet and unauthorized practice of the law, 
succeeding A. G. MeArthur. 


The Association plans to seek a charter 
and will elect its officers at an early meet- 
ing. 
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ALTO ADAMS NEW CIRCUIT JUDGE 


Governor Cone has appointed Alto Ad- 
ams of Fort Pierce as Judge of the 9th 
Judicial Cireuit, succeeding Elwyn Thom- 
as who resigned to accept appointment in 
the Supreme Court of Florida. 

Mr. Adams was born in Glenvale, Flori- 
da, in 1899 and graduated from the Uni- 
versity of Florida in 1921. He started the 
practice of law in Pensacola with the late 
Walter Kehoe. After practicing in Pensa- 
cola for two years he moved to Fort Pierce 
where he has sinee practiced. 

Mr. Adams is a Lt. Colonel on Gover- 
nor Cone’s staff, is the immediate past 
president of the Elks Association and the 
Rotary Club of Fort Pierce. He was at 
the time of his appointment to the judiciary 
a member of the State Welfare Board. 

Judge Adams has extensive business in- 
terests, giving considerable of his time to 
the Adams and Carlton Cattle Ranch, which 
is reported to be the second largest ranch 
in St. Lucie County. 

He will take over the bench at Fort 
Pierce in the handling of litigation in 
Indian River, St. Lucie, Martin and Okee- 
chobee counties. 


FOURTEENTH CIRCUIT ELECTS 


The lawyers of the Fourteenth Circuit, 
composed of Holmes, Washington, Bay, 
Jackson, Calhoun and Gulf Counties, have 
elected their new officers as follows: 

Judge Ira A. Hutchinson, Panama City, 
president; Marion B. Knight, Blountstown, 
vice president; and Reeves Bowen, Chip- 
ley, secretary-treasurer. 

The last meeting of this Circuit was held 
at Marianna on December 9th with the 
new president in the chair and Ed R. Bent- 
ley, president of the Florida State Bar 
Association, speaking on the Criminal 
Code. 

On invitation of Mr. Knight, this Bar 
will meet at Blountstown on the first Tues- 
day after the first Monday in February. 

Marianna is the home of John H. Carter, 
Sr., who was president of the Florida State 


Bar Association in 1924-25, who probably 
did as much as any other person to rejuve- 
nate the Bar and help put the Association 
into hands that brought about the present 
constructive program of the Florida State. 
Bar Association. It was during Mr. Car- 
ter’s administration and under his leader- 
ship that the method of examining appli- 
cants for admission to the Bar was changed 
from the Supreme Court to the present 
Board of Law Examiners. 


D. H. REDFEARN HONORED 


D. H. Redfern of Miami, author of Wills 
and Administration of Estates in Florida, 
was honored by election to honorary mem- 
bership in the Dunean U. Fletcher Chap- 
ter of Phi Alpha Delta, a legal fraternity 
at the University of Florida. 

After the initiatory ceremonies a_ban- 
quet was held honoring Mr. Redfearn, fol- 
lowing which the honoree addressed the 
students of the University of Florida at 
the Student Union Auditorium. 


“THE FLORIDA JUSTICE” 


A new paper entitled “THE FLORIDA 
JUSTICE” printed in Miami has reached 
the desk of most lawyers in Florida. 

It states on the masthead that it is edi- 
ted and published by the Legislative Com- 
mittee, Justice of the Peace and the Con- 
stables’ Association. 


JUNIOR BAR SECTION 


The Junior Bar has appointed two new 
committees — one on the Unauthorized 
Practice of Law as follows: 

Clyde H. Wilson, Sarasota, Chairman; 
Donald DeHoff, Jacksonville; Melbourne 
Martin, Miami; Churchill Mellen, Pensa- 
cola; William A. Gillen, Tampa, and an- 
other committee on the Small Claims Court 
as follows: Miss Mary C. Vann, Miami, 
Chairman; Henry H. Taylor, Jr., Key 
West; Geo. W. Thames, Jacksonville; 


Wm. K. Whitfield, Tallahassee and John 
K. Woolslair, Fort Myers. 
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“UNDER THE WING OF HER LORD” 
By JOHN M. MURRELL and ETHEL ERNEST MURRELL, Miami 


Florida has proved that neither wind nor high water can keep her from the progress 
which is her destiny. In 1845 when she came into the family of the States, the first 
Florida legislature passed a Statute adopting the common law of England as it existed 
prior to 1776. In 1845 that was not a bad move. By so doing, Florida followed the 
precedent of nearly all her sister states, only a few of them having retained the body 
of the Code Napoleonic as adapted to the Spanish colonies, i. e., Louisiana. 


Florida is, in many ways, the precocious child-state of the Union. But her develop- 
ment, retarded for many years by the seeming inhospitality of the Everglades, has gone 
forward lately with such speed as to astonish the nation. Since then, a symbol of 
progress has sped straight as an arrow through the history of this warm-skyed State. 


But while Florida has been piling up her sky-lines, like a child at work with gleaming 
blocks, her sister States have been turning introspective eyes upon their legal systems, 
realizing that the Anglican laws, splendid in 1845, do not fit 1938. 


Consequently, thirty-seven States of the Union have radically modified their laws 
as they pertain to married women. Of the remaining eleven, Delaware, Pennsylvania, 
North Carolina, Louisiana, Texas and Alabama most closely simulate Florida in the 
retention of the old chattel restrictions. But Florida leads for lack of legal liberality. 


Nineteen hundred thirty-eight is an uncorseted era, mentally and physically. Married 
women, as well as single women, participate in athletic pursuits, go in for higher educa- 
tion, practice the professions shoulder to shoulder with their brothers, engage in busi- 
ness, sign their feminine names unafraid to novels, pictures, musical compositions, or 
scientific treatises and discoveries, and generally take their place in industry. 


Realizing that some changes have taken place since 1845, our legislators have relaxed 
the common law for single women. Today a single woman may handle her property 
with the same freedom accorded to a man, But the moment that she marries, it’s the 
lunatic class for her! A married woman becomes, in effect, a legal infant. “Idiots, luna- 
ties, minors, and married women,” reads Statute after Statute of this enlightened State. 


A married woman may not make a contract or a promissory note, nor may she 
give a deed or mortgage, make a lease, nor yet sue or be sued, without the joinder of 
her husband. Infants sue by their next friend. Idiots and lunaties sue by their 
guardians, and married women sue by next friend or husband, except in certain instances 
such as suits for alienation of affection, maintenance, divorce, or alimony, or in ease 
of desertion and insanity. 


All property owned by a woman before marriage, or which she acquires afterwards 
as a gift, or inherits, or buys with her own money, is known as separate property. But 
the law gives a husband the right to manage and control this separate property, nor 
may she sue him on anything involving trust, or title to, or management. In other 
words, she may not call him to account for the rents, profits, or proceeds. So separate 
property is her property? Well, maybe! 
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In order to conduct herself as a legal adult person, that is, manage her property as 
though single, a married woman must go into Court and petition for a license to become 
a Free Dealer. Her competency will be checked, and if the Court deems it adequate, he 
will proceed in the removal of her disabilities. The operation is not painful, but it is 
expensive, and certainly absurd in 1938. 


“Protection,” is naturally the great hue and ery of those who oppose the removal of 
the disabilities of married women. “We must protect our women, even as a feeble- 
minded child is protected!” Let us look a moment at these so-called protections.— 
“A Florida husband is still liable for his wife’s torts,” say the protectors, “and must 
be joined with her as a defendant in tort actions.” It is notable, however, that his 
property is attachable only after her property, if any, has been liquidated, which pricks 
this bubble of protection still put forth by the non-abolitionists.” 


Also it is argued that in Florida women may not be held personally liable on their 
contracts.—“Surely, here is a protection they should retain!” Honest women, we reply, 


do not need, nor desire such protection, but thousands of frauds are perpetrated daily 
through this backward law. 


Separate acknowledgements are required from a wife who signs a relinquishment 
of dower, a deed, or mortgage, or any other instrument for the alienation of property. 
The protectiveness of this measure is very doubtful, since if she is afraid of her husband, 
sending him into the next room will scarcely serve to remove the menace. After all, 
she must leave the office with him in a very few moments, and he will know she has 
refused to sign. And in 1938 isn’t this intimidation theory just a little bit far fetched? 
Back in the good old days when a husband was responsible for his wife’s crimes as well 
as for her torts, and when the law upheld a husband if he chastised his wife, using 
a stick no larger than his thumb, there was probably good reason to suppose the little 
woman might be frightened into signing her relinquishment of dower. But in 1938, 
the most woman-hating Judge is unlikely to commend wife-beating. 


It has been contended that with the removal of the disabilities of coveture will go 
the right to dower and support. Yet research reveals that every State in the Union, 
including the District of Columbia, provides a remedy for non-support. In at least 
thirty-four States a husband may be criminally prosecuted, even as in Florida, if he 
deserts his wife and minor children. In Minnesota (a free State), deserting husbands 
may not only be imprisoned, but put to work on the roads, while their earnings go to 
support their wives and children. Whereas in Florida, the offices of our prosecuting 


attorneys are swamped with women crying futilely for relief, under our so-called pro- 
tective alimony laws which have no teeth. 


This Lex non scripta, as Blackstone called the common law, is based on custom 
rather than on written records. Woman in old England, was, in very fact, a chattel. 
The absolute parental authority passed to the husband after her marriage. There was 
something to be said for such a system. It corresponded nearly line for line with the 
serf and baron regulations of the same age. The master and servant rules laid down by 
Blackstone are most interesting historically. So are the rules of coveture. But nobody 
takes the former seriously in these days of labor unions, and in few places on the earth 
do they continue to enforce the latter. Yes, it is easy to understand the psychology 
of the ancient laws, they were enlightened for their day. That day has passed, however, 
and it is most difficult to understand their retention in a State such as Florida where 
the whole hue and ery is progress. 


In the 17th Century, Daniel Defoe wrote: “I have often thought of it as one of the 
most barbarous customs in the world .. . that we deny the advantages of learning to 
women .. . bless us, what care we take to breed up a good horse ... and why not a 
woman?” Our great Women’s Universities and co-educational institutions fling a re- 
sounding answer down the corridors of time to Mr. Defoe and to his crities. 
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A wit of the Elizabethian period quoth: 


“A woman on the stage set prancing 
Would be as absurd as a trained dog dancing.” 


And of the Duchess of Cavendish was written: 


“Sure the poore woman is a little distracted, 
shee could never bee soe rediculous else as to 
venture as writeing books.” 


In our own State of Florida we have examples of the fine literary and _ histrionic 
abilities of women every day. The Poet Laureate of Florida is a woman. Women 
have sat on the Benches of her Courts. A Florida woman went from the Congress of 
the United States to adorn the post of Minister to Denmark. Women conduct their 
business here, practice their professions! So much for the exceptional women, and the 
women who ean afford to buy a license to deal freely, but the bulk of female creatures 
stand shackled before the bar of justice. 


Florida still subseribes to the common law doctrine of dower. A widow takes a 
one-third interest in her deeeased husband’s property, real or personal. In order to 
relinquish her inchoate right in his realty, she must s'gn his deeds, but the dower right 
does not attach to personalty unless he dies possessed thereof. 


Let us pause for a second here to point out to the protectionists the ease with which 
a husband may sell, or give away, or make a trust of personal property with the express 
purpose of defeating his widow’s dower right in that personalty. And all lawyers are 
of course familiar with the hushand’s ability to evade the realty dower, by the simple 
expedient of forming a corporation to which he deeds this realty. So where does that 
leave the “dourful” widow ?—Out on a limb with the step-mothers of Florida! 


Recently the legislature of Florida passed what one of our leading attorneys has 
nicknamed the “step-mother’s bill.” Under this ruling, if a man leaves lineal descendants 
who are not also the lineal descendants of the widow, she only receives a child’s part 
of his estate; nicely tied up and free from debts, of course, but nevertheless divided 
in direct ratio to her good nature, which means that if she has had to put up with seven 


children of her husband’s former marriage, ske will take less than as though there had 
been only one or two. 


No doubt our legislators had in mind the tragie fate of the orphaned bahes whose 
daddy liked daddying so much that he became a sugar daddy to some fluffy little playgirl, 
and subsequently married her. But for every playgirl step-mother you might mention, 
we can point to some hard-working woman who, while mothering another woman’s brood, 
worked with their father to accumulate the very property which is so glibly divided at 
his death. Solomon in his wisdom hesitated to choose between two mothers, but widows 
have been neatly classified in Florida by the “step-mother’s bill.” 


Removing the disabilities of married women need not effect dower in the least. 
But apropos of dower, let us just mention—in 26 States, including the District of 
Columbia, dower right still exists in favor of the wife. 


Eight States subseribe to the community property act, whereby a wife’s rights are 
decidedly protected. 


In 22 States a widow is entitled to one-third or more dower in her deceased hus- 


band’s realty (unless she signs the right away), exactly as in Florida, while 19 of these 
States are free. 


In New Jersey, Oregon and Kansas (all free States) a woman is entitled to one-half 
dower in. her husband’s realty. 7 
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Of the 23 States where dower has been abclished, 17 provide that a wife may not be 


defeated of her statutory rights by will. 


Certain of these States, unlike Florida, give husbands a reciprocal right of inherit- 
ance in their wives’ property, and the Statutes of these States generally read: “A married 
woman may do anything with her property which a married man may do with his.” 


Certainly no one could ask anything more fair than that. 


It is to be hoped that 


eventually Florida, too, will grant reciprocal rights of inheritance to both the husband 


and the wife. 


The majority of citizens of Florida, men and women, advocate a change in married 


women laws. 
again. 


Bills have been introduced before the legislature, and will be introduced 
The agitation for change is gathering momentum throughout the State. Only 
a few moss-backs impede the way of progress. 


So Florida women are looking up and 


easing the legal shackles on their wrists and ankles, while hoping legal freedom may 


be theirs before too long a time has passed. 


Life’s Records Closed 


ROBERT W. WITHERS 

Robert W. Withers, 54, prominent 
Tampa attorney, died in a hospital in Tam- 
pa on December 8th after a long illness. 
The cause of death was given as a heart 
attack. 

Mr. Withers who was originally from 
Greensboro, Alabama, had lived in Tampa 
for the past 24 years where he attained 
much prestige at the Bar. He was one time 
a partner of Claibourne M. Phipps, an 
account of whose death appears in this 
issue, in the firm of McKay, Withers and 


Phipps, which later became McKay, With- 
ers and Ramsey. 

He was a graduate of Washington and 
Lee University where he was professor of 
law from 1912 to 1914. 


WILLIAM G. KING 


William G. King, 75, one of St. Peters- 
burg’s oldest practicing attorneys, died on 
November 17th in a St. Petersburg hospi- 
tal. 

Judge King had lived in St. Petersburg 
s'nee 1911, coming from Chardon, Ohio. 
He one time served on the City Com- 
mission, 

He was associated with his son, Wil- 
liam Kenneth King, in the practice of his 
profession. 

The St. Petersburg Bar Association at- 
tended the service in a body and acted as 
pallbearers. 


ST. PETERSBURG BAR 
ASSOCIATION 


The St. SPetersburg Bar Association 
held its regular monthly meeting Decem- 
ber 7th at which a buffet supper was 
served. 


Officers for the coming year were elec- 
ted as follows: 

Victor O. Wehle, president; C. Frank 
Harrison, vice president; Mercer Brown, 
secretary; Charles Schuh, Jr., treasurer. 

Members of the Executive Committee, in 
addition to the reetiring president, E. B. 
Ellis, and the current officers, are as fol- 
lows: 

Henry S. Baynard, Baynard S. Cook, 
L. P. Hardee, and Arthur R. Thompson. 
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The Life of Blackstone, by Warden. 5.00 
“Old Yukon” - Tales, Trails & Trials, by 


Wickersham 4.00 


Law Is Justice, by Cardozo _. 38.00 

May It Please The Court, by Beck 5.00 

Panorama of the World’s Legal Sys- 
tems, by Wigmore 


Fifty Famous Trials, by Raby _ 2.50 
Elliott’s Debates, 5 Vols. 25.00 


(We can furnish descriptive circulars of most any of the above if desired.) 


@ Send for new list of miscel- 
laneous items, including pamph- 
lets, speeches, etc. - many real 

old - (all used or secondhand). 


JOHN M. ELLIOT 
Florida Representative 


THE HARRISON COMPANY 


Law Book Publishers 
151 Spring Street N.W. ‘Atlanta, Georgia 
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